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IP Courts and the Worldwide Trend toward Specialization

Recognizing that intellectual property (IP) assets are crucial tools for driving innovation and promoting growth
of the global economy and involve legal complexities, numerous countries have either implemented or are
contemplating the establishment of specialized courts. For example, most of the European Union (EU) member
states have introduced either a specialized IP court or specialized IP divisions within the general courts, including
many in Central and Eastern European countries like Croatia, Czech Republic, Hungary, Lithuania, and Poland.
Some non-EU Eastern European countries, including Azerbaijan and Belarus, have also introduced specialized IP
courts or divisions. 1 Furthermore, since April 1, 2023, the Unified Patent Court has been in existence. This
specialized court is designed to harmonize patent law across the EU, representing the first supranational
jurisdiction in Europe for civil law matters. 2 Likewise, Canada, Japan, Thailand, and many other countries have
adopted a similar approach to specialization.

Despite the global trend toward specialization, specialized IP courts can differ significantly in their scope
depending on the jurisdiction. Some, for example, focus solely on patent disputes, while others address specific
legal issues like IP rights validity; and they are increasingly wrestling with complex disputes that interrelate with
advanced technologies and specific issues within various industries. Their roles also vary, with some serving as
trial courts and others as appellate bodies, empowered to review lower court decisions. Thus, grasping the
mechanics of specialized IP courts in a certain area can be highly advantageous for IP owners, particularly when
dealing with global disputes.

This article examines the influence of specialized IP courts in Brazil and China, considering the extensive and
solidified commercial partnership between both countries and their recent cooperation in the areas of science,
technology, education, and culture —areas that unequivocally are related to the IP field.

Specialized IP Courts in Brazil

Brazil is one of the major countries in the world in terms of territorial size and population, with a size of
8,510,000 km2 and over 214 million inhabitants. The numbers in the judiciary are similarly numerous: in 2022,
there were over 31 million new cases filed before the judiciary in the various fields of law—a remarkable number
in the history of the Brazilian judiciary—with 81.4 million total lawsuits pending a final decision on the merits.

IP is gaining substantial attention across various industries in Brazil, particularly after the COVID-19 pandemic
as legal actions focused on the enforcement of IP rights have significantly increased. As a member of numerous
treaties that influence the local protection of IP, including the Agreement on Trade-Related Aspects of Intellectual
Property Rights (TRIPS), Brazil is increasingly acknowledged as an important venue for global disputes
involving IP assets.

Generally, the same judge is bound to analyze many different types of lawsuits in the same civil chamber, from
consumer to family to IP-related cases, requiring an understanding of the complex details of very different areas
of law. This certainly affects the quality of the decisions rendered in such cases, as it is difficult for a single judge
to be highly specialized in such a broad range of subjects.
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In recent years, the Brazilian judiciary has innovated to enhance efficiency and quality, aligning with the revised
Section 6 of the Brazilian Code of Civil Procedure, emphasizing the importance of cooperation for timely, fair,
and effective judgments. The specialization of courts in Brazil is one of the ways to put into practice such
principles. In fact, the specialization of chambers in business matters has been a recommendation of the Brazilian
National Council of Justice since 2019, mainly in districts with a greater concentration of companies and
business activities, given the social and economic consequences arising from them. To illustrate how specialized
courts can have a positive impact, recent research showed that the average time of lawsuits filed with specialized
business courts in São Paulo is 217.8 days, while generalist courts take almost twice the time at 415 days.

As part of this development in the realm of IP matters, specialized IP courts have been established in certain
Brazilian states, equipping judges to stay up to date and adapt to the evolving IP legal landscape. Within the
jurisdiction of São Paulo’s state court, specifically in the judicial district of the state capital, two distinct trial
courts are specialized in handling cases related to IP, among other cases involving corporate and arbitration law.
In addition, specialized trial courts handling business matters, including IP cases, are situated in districts beyond
the capital city, encompassing the greater São Paulo metropolitan area, Campinas, Ribeirão Preto, Santos, São
José do Rio Preto, São José dos Campos, and Sorocaba. The São Paulo court of appeals also includes specialized
divisions for managing corporate, IP, and bankruptcy cases, with jurisdictions resembling those of the first
instance trial courts.

State courts in Rio de Janeiro, Rio Grande do Sul, and Minas Gerais have established specialized lower courts
and/or appellate courts dedicated to handling IP lawsuits. The federal court in Rio de Janeiro, the headquarters of
the Brazilian Patent and Trademark Office and the venue for numerous invalidity lawsuits related to patents,
industrial designs, and trademarks, serves as a specialized IP court at both the trial and appellate levels. Due to
the rising number of IP cases and the demand for more efficient judgments, a new rule was recently issued to,
among other adjustments to the judicial structure, incorporate the specialization of the 12th Federal Court in Rio
de Janeiro alongside the other already established specialized courts. Consequently, one-third of the caseload
from certain established specialized courts was redistributed to the newly formed 12th Federal Court to expedite
case resolutions.

Acknowledging the importance of specialized courts, the president of the 2nd Region of the Federal Court
recently emphasized the primary goals of this strategic initiative: (1) to advance the court’s specialization project,
aligning it with its areas of expertise; (2) to strive for a fair distribution of caseloads among federal judges,
promoting a balance in procedural demands; (3) to enhance the efficiency of judicial services, elevating the
quality and predictability of rulings; and (4) to guarantee the attainment of the court’s objectives, with a critical
focus on upholding the constitutional principle of expeditious legal proceedings.

While the duration of the ongoing lawsuits still could be improved upon, there is no doubt that the growth in the
number of specialized courts in business matters in Brazil (which include IP disputes) contributes to greater
standardization of the case law, legal certainty, and predictability, as judges will be in charge of a few specific
areas related to business law, be able to dedicate more time to understand the theory involved in the disputes, and
get more familiarized with such subjects. This would positively impact the quality of the decisions rendered in
such disputes.

Besides being a way to promote timely, fair, and effective judgements, the specialization of courts also makes
Brazil more economically attractive. According to a World Bank report, the existence of specialized jurisdictions
to judge disputes between companies demonstrates the economic attractiveness of a country. 9 Brazil has
proactively played a role in establishing specialized lower and appellate courts focused on IP cases in several
states, with the goal of improving legal certainty and quality of their rulings. Despite the ongoing need for
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improvement, the Brazilian judiciary’s commitment to upholding the rights of IP holders is apparent, and Brazil
has already established itself as a prominent global forum for IP disputes, particularly in cases involving high-
stakes litigation.

Specialized IP Courts in China

In China, not all courts have jurisdiction over IP cases; such jurisdiction is famous for its intricacies. In general,
for the first instance civil and administrative IP cases, jurisdiction is given to IP courts (Beijing IP court,
Shanghai IP court, Guangzhou IP court, and Hainan IP court), intermediary people’s courts where provincial
capitals are located, and other intermediary people’s courts designated by the Supreme People’s Court. But their
jurisdiction covers only disputes arising from ownership and infringement of invention patents, utility models,
new varieties of plants, mask designs, trade secrets concerning technologies and software, and monopolies.
Disputes arising from design patent ownership and infringement as well as recognition of well-known trademarks
are judged by IP courts and intermediary people’s courts. County-level people’s courts approved by the Supreme
People’s Court also have jurisdiction over those cases except for design patent administrative cases. Jurisdiction
of other cases outside the scope of the aforementioned areas is given to county-level people’s courts, which are
designated by the Supreme People’s Court. Currently, there are 558 county-level people’s courts (roughly 18% of
all the county-level courts ) of this kind, with several county-level courts hearing cases from different counties
within a city.

China tends to concentrate its IP disputes jurisdiction to a few courts, as hearing IP cases requires expertise that is
different from common civil and administrative cases. In particular, this mindset is shown in its role-setting of
specialized IP courts and tribunals. There are two levels of this role-setting, namely, at the Supreme People’s
Court level and at the intermediary level. At the Supreme People’s Court level, the Intellectual Property Tribunal
of the Supreme People’s Court (IPTSPC) was established on January 1, 2019, to hear appellate cases from
intermediary people’s courts, IP courts, and provincial high people’s courts, roughly like the U.S. Court of
Appeals for the Federal Circuit. At the intermediary level, there are four IP courts and 26 IP tribunals that are
affiliated with relevant intermediary people’s courts. Since its inception, the hearing process in the IPTSPC has
become much longer. For example, in 2019, the average time for resolution of general cases was 73 days; in
2022, it was 165.2 days. Civil and administrative cases have seen a similar increase in resolution time. High case-
judge ratio, increasing numbers of complex cases, and COVID-19 are the main reasons. At the intermediate level,
four IP courts in particular, it is generally recognized that IP courts are efficient in their resolutions, although
there is no publicly available information that discloses the average days of resolution.

Benefits and Drawbacks

Generally, IP specialized courts are set up to (1) strengthen IP protection, (2) achieve consistency, and (3) bring
together judges with IP expertise. Actually, the latter two serve the aim of strengthening IP protection. In practice,
every April 26 on World IP Day, the Supreme People’s Court releases the top 10 IP cases and 50 typical IP cases,
and many provincial high people’s courts as well as some county-level courts like Shanghai Pudong New District
People’s Court release either typical or exemplary cases to seek consistency within each jurisdiction. In addition,
courts at various levels make efforts to increase the amount of monetary damages. On March 2, 2021, the
Supreme People’s Court released “Interpretation of the Supreme People’s Court on the Application of Punitive
Damages in the Trial of Intellectual Property Infringement Civil Cases” together with exemplary cases to provide
guidance on how to apply punitive damages to IP infringement cases. Several provincial high people’s courts,
such as Beijing and Shandong, drafted guidelines based on the interpretation.
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However, the idea of specialized IP jurisdiction also brings some problems. For example, specialized jurisdiction
means that more IP cases are channeled to a few specialized courts, which heavily burdens the judges in these
courts. Therefore, there have been several rounds of adjustment to specialized court jurisdiction, with the newest
one on October 21, 2023. Another problem results from specialized IP jurisdiction being arranged for civil and
administrative cases rather than criminal cases. This more often than not leads to conflicting judgments between
civil and criminal cases; for example, one non-civil-infringing behavior may be considered a crime. In a notable
criminal case, the suspect was charged with unauthorized production of the registered trademark 五芳
斋/WUFANGZHAI. Wufangzhai is a famous brand of zongzi, a kind of food made of glutinous rice wrapped
with reed or similar leaves, usually eaten during the Dragon Boat Festival. The suspect bought genuine
Wufangzhai zongzi in bulk and put them into gift boxes produced by the suspect on which the 五芳
斋/WUFANGZHAI trademark was used without authorization of the trademark owner. According to the first sale
doctrine, the suspect’s behavior was not civilly infringing, but the court considered it a crime.

Notable IP Cases and Their Impact

The IPTSPC hears many notable IP cases. One is the vanillin trade secret case, in which the highest damages
(RMB 159 million) for trade secret infringement were awarded to the owner by the Chinese courts. The case sets
an example of how to calculate trade secret damages. In this case, the IPTSPC used the profit margin of the trade
secret owner multiplied by the infringer’s sales volume to calculate the damages by taking into consideration
such factors as sales volume, maliciousness, commercial value of the infringed trade secret, pertinacity of the
infringement, and reverse impact on the owner’s market share. 21 The case shows Chinese courts’ intention to
strengthen IP protection by recovering damages based on the IP’s real market value rather than solely on
statutory damages. It also illustrates the detailed calculation process for other courts’ reference.

Conclusion

Although Brazil and China 22 are civil law countries, a comparative analysis between the Brazilian and Chinese
systems is difficult given the particularities and distinct features of each country’s judiciary—there is no “one-
size-fits-all.” Undoubtedly, a major common point is the unequivocal and escalating emphasis the two judicial
systems place on addressing conflicts involving IP. Both countries recognize the need for specialization of judges
on the subject, highlighting the essential role it plays in ensuring effective judgments. The existence of numerous
specialized IP courts in Brazil and China, along with positive results and faster case resolution times, emphasizes
the growing importance of IP for these nations, serving as another point of convergence.

It is noteworthy to observe a global inclination toward the specialization of courts hearing IP cases, with
numerous countries worldwide adopting a similar pattern, such as the EU, Central and Eastern European
countries, Canada, Japan, and many others. Specialized IP courts have indeed proven beneficial, having
contributed to heightened legal certainty through the uniformity achieved in legal rulings and accelerated legal
decision-making processes. Investors and innovators view these as IP-friendly environments.
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